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AHHOTALIUA

B crathe mpuBeneHbl MpEeHMMYIIECTBA M IEIHU 3aKIIOYEHHS, MPOAHATU3UPOBAHbI
MIPABOBBIE ACMEKThl BJIUAIOIIME Ha TPaMOTHOCTh 3aKJIIOYECHHS OpayHOro
cornameHusd. [IogHATBI OTIOEIbHBICE BOMPOCHI B OTHOIICHWHM COJCPKAHUS U
MPABOBOW MPUPOABI: BEIABUHYTHI MPEANOJIONKEHUSI O MECTE OpayHOro JOTrOBOpa B
MIPaBOBOM CHUCTEME 3aKOHOIaTEIbCTRA.
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Abstract

The article presents the advantages and objectives of the conclusion, analyzes the
legal aspects affecting the literacy of the conclusion of a marriage agreement.
Some questions are raised regarding the content and legal nature: assumptions are
made about the place of the marriage contract in the legal system of the legislation.
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AKTyanpHOCTBh HccienoBaHusa. COBPEMEHHOE CEMEWHOE 3aKOHOIATENIbCTBO
Poccun mpenocTtaBisier BO3MOXKHOCTH PEryJIMPOBAaTh CEMEMHBIE OTHOLICHUS
IIOCPEACTBOM JOTOBOPOB U COIVIALICHWH, 3aKJIIOYEHHBIX MEXKIY YJIECHAMHU CEMBHU.
CocraBiieHne OpayHOro CorjalleHus MpeacTaBisieTcss Hauboliee IUBUIN30BaHHBIM
CIIOCOOOM pelIeHUs] MaTepUalbHBIX W HMMYIIECTBEHHBIX BOMNPOCOB A0 UX
BO3HMKHOBEHUsA. OJHAKO OpauyHbIil JAOrOBOp MO-TPEKHEMY HEMONYJSPEH, XOTA
Opy  YCIOBUM HaNW4Msl OpayHOTO COTJIAIIEHUS pa3fedl HUMYIIECTBA MEXIY
CynpyraMi B cyAe OyJIeT OCHOBBIBAThCS HAa COOTBETCTBYIOIIMX IOJIOKEHUSIX
COTJIALLIECHUS.

Lens wuccnenoBanus. OrnpeneneHuss NTPaBOBOM NpHUPOABI  OpavyHOro
JIOTOBOPA, €ro LEJIeH, IPEUMYILECTB 3aKIYEHNs 3TOrO COTJIAIICHUS.

OcHoBaHUsI HENEHCTBUTEIBHOCTH YKa3zaHbl B cratbe W.P. AHTpomoBoi,
IIPUBEICHBI MHCTPYKLUHUHM TIPAMOTHOIO, C TOYKM 3pEHUS IIPaBa, 3aKJIKOYEHUS
Opa4yHOro COTJIAIICHUSI CPEAM JIUII, KEJAIOUINX 3aKIYUTh €ro J0 BCTYIUICHUS B
Opak, u BcrynuBmux [2]. B cBoeit padote I'.10. [xananosa u E.A. MaromenoBa
MIPOBEJIM CPABHUTEIBHBIN aHaM3 OpauHoro poroBopa B Poccutickoit deneparu u
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psifie 3apyOeKHBIX CTpaH, ONpeAenuB ux pa3nuuus u cxoncrtsa [4]. Cratea A.A.
KornreBoif moOCBsIIEHa TEOPETUKO-TIPABOBOMY AaCIEKTY 3aKIIIOUEeHHs] OpavyHOTo
norosopa B Poccuu [5].

B poccuiickom mnpaBe OpayHblii  JOTOBOpP  PETYJIHPYET  TOJIBKO
MMYIIIECTBEHHBIC OTHOIICHUS MEXIy cyrnpyramu. Hacrosimiee cornamieHue He
MOKET OBITb HCIOJIb30BAHO I PEryJIUpPOBAaHUS HEUMYIIECTBEHHBIX IpaB U
00s13aHHOCTEH MEXly HUMU WJIM B OTHOUICHUH UX JIeTel. DTO 03HAYAET, UTO TaKOEe
COIJIAIICHHE HE PETYIHPYET BEJICHHE JOMAIIHEr0 X034iCTBa, KOHTAKTHI C I€TbMHU
1OCJI€ pPa3BoJa M T.1I.

CeMbs - ’TO OCHOBHOM MHCTUTYT COLMATU3AaLNH JIUYHOCTH. C TOUKH 3pEHUs
3aKOHOJATEIBHOTO  PETYJIMPOBAHHUS HHCTUTYT CEMBH JOBOJBHO  CJIOKHO
perynupoBatb. [IpobieMa 3akioyaeTcsi B CJI0KHOM COUYETAaHUHU TAKMX KaTErOpHid,
KaK MOpAJIbHBIE M MPAaBOBbIEC MPEANUCAHUS, JIUUYHbIE U OOLIECTBEHHbBIE UHTEPECHI.
MarepuranbHasi COCTaBIIAIONIAA CEMEUHOW KU3HU SIBJISIETCS OJTHUM U3 MPEAMETOB
3aKOHOAATEIBHOTO PEryJMpOBaHUs, TJ€ OCHOBHAas LEIb 3aKJIIOYaeTcsl B
ONpENENICHU TMpaB U OO0S3aHHOCTEW CYIPYroB B cdepe HMYLIECTBEHHbBIX
OTHOLIECHUM.

JIOTOBOPHBIN PEXHUM CYNPYKECKOH COOCTBEHHOCTH PEryIHpYETCs I1aBon 8
CemeliHoro konekca Poccuiickoit @enepauuu. bpauHblii  goroBop - 3TO
BBIPAKEHUE JKEIIAHUS JIBYX CTOPOH, IPUHSBIINX COBMECTHOE PELICHHE BCTYIIUTH B
Opak, WM COBMECTHOE PELIEHUE JIBYX JIUL, YK€ COCTOSIIMX B Opake, ONpeaeIuTh
CBOM IpaBa U O0SA3aHHOCTH MMYILIECTBEHHOTO XapaKTepa B UX Opake U B Ciiydae
€ro pPAacTOpPKEHHs. 3aKIIOUeHHEe OpadyHOro JOroBOpa SBIISIETCS MPABOM JIUI,
BCTYNAIOLIUX B OpaK, U CyNpyros, a He 00s13aHHOCTBIO.

I'paxnane Poccuiickori ®epepauuu ¢ MOMEHTa MOSIBICHUS TaKOU
JUCIIO3UTUBHOM HOPMBI Ha 3aKOHOJATEIBHOM YpPOBHE, TMOJYYWIH IPABO
CaMOCTOATENILHO MPUHUMATH peIlleHne O BbIOOpe Hamboisiee YJOOHOTO A HUX
MIPABOBOTO PEKUMA JUIsI UMYIIECTBA, HAXOSAIIETOCS B UX COOCTBEHHOCTH.

Pocculickoe 3aKOHOIATENbCTBO 3aWMCTBOBAJIO HOPMBI M3 HHOCTPAHHOTO
3aKOHOJIATEIbCTBA, TEM CAMbIM MPEIOCTABIISIS TpakJIaHaM BO3MOXKHOCThH BBIOOpa
BAPUAHTOB CaMOCTOSITEJIBHOTO MPUMEHEHUS pexuma CYNPY>KECKON
COOCTBEHHOCTH.

IOpuanueckoe 3akperieHrne OpadyHOTO JOroBOpa B TMEPBYIO OYEpPEIb
CBSA3aHO C TEM, YTO B CBSI3M C NEPEXOJAOM K PHIHOYHOM SKOHOMHUKE BO3HHKJIA
HEOOXOJMMOCTh B JaJIbHEHIIIEM pPa3BUTHU HMMYIIECTBEHHBIX OTHOIICHUN MEXTY
cynpyramu. Takum oOpa3oMm, 0co00€ M NpHUCTATIbHOE BHHMAaHHME K MpoOiieMam
CEMbU Ha CAMOM BBICOKOM IPABUTEILCTBEHHOM YPOBHE BIOJHE OOBSICHUMO.

3aKI0YEHUE TAKOTO COTJAIleHHUs] MEXIy Cynpyramu YrnopsiouMBaeT
MMYIIIECTBEHHbIE OTHOIICHUS U yHPOUIAeT pa3zesl UMYIIECTBA B cllydyae pa3Boja.
Hcnonp30BaHue Takoro corjamieHuss B OOJIBIIMHCTBE CIIydaeB IMO3BOJISIET OoJiee
TIIATEIbHO PETYIUPOBATh UMYIIECTBEHHBIE OTHOILICHHS MEXIY CYIIPyTaMHu.

B HacTosee BpeMst CyIIECTBYET LEJIbIM NTEPEUEHb IOPUANYECKUX BOIIPOCOB,
CBSI3aHHBIX C 3TUM MPABOBBIM MHCTUTYTOM. OJIMH M3 HUX 3aKJIIOYAETCS B TOM, YTO
B HACTOSIIEE BpeMs HET OJHO3HAYHOIO OTBETAa HA BOIPOC O TOM, SIBISETCS JIU
OpayHBIl JTIOTOBOP MOJHOMACIITAOHBIM TPAXTAHCKO-TIPABOBBIM JIOTOBOPOM HWJTH
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o6eccpourbiM jgoroBopoM. OTBET Ha 3TOT BOMPOC HUMEET HE TOJIBKO OOJBINOE
TEOPETUUYECKOE 3HA4YeHHe, HO M OO0JbIIOe MpaKkTHUYecKoe 3HadeHue. Teopus
IPaXKJAHCKOTO MpaBa HEOJHO3HAYHO MOAXOAMT K MPaBOBOW MpUpOjEe OpayHOro
cornameHus. Hanpumep, B T€4eHHME MHOTHX JIET YYEHbIE HE MOTYT INPUWTH K
€IMHOMY MHEHHUIO OTHOCUTEIBHO ONpENEICHUsI MPaBOBOM MPHUPOAbI OpayHOTrO
COTJIALLICHUS.

ITo maenuto B./l. 'ax3ueBoii, OpayHblii JOTOBOP JOJDKEH OBITH BKJIIOUEH B
CUCTEMY IPaKJaHCKO-TIPABOBBIX JOTOBOPOB. ABTOP YTBEPIK/A€T, UTO 3aKJIIOYCHUE
OpauHoro jaoroBopa mnpeaycMoTrpeHo ['paxmanckum kojekcom Poccuiickoit
denepanuu 1, TaKUM 00pa30M, MPUMEHSIFOTCS MHOTHE WHCTHTYTHI TPaKIaHCKOTO
npasa [3]. pyrue ydensie, Hampumep, A.A. KonTeBa, paccmaTpuBaioT OpadHbIit
JIOTOBOP KaK OECCpOUHBId KOHTPAKT B paMKax ceMmeilHoro mpama [5]. B crtatee 4
CemelniHOrO KOnekca Poccnn mMoguepKuMBaeTCs, 4TO NMPUMEHEHHE TPaKIaHCKOIO
3aKOHOJIATEIhCTBA K CEMEHUHBIM OTHOIIICHUSM HOCUT CyOCUauapHbIi xapakrtep [1].
Tem He MeHee, HEKOTOpbIE IPYrHe MNPUICPKHUBAIOTCS MHEHHUS, 4YTO OpauHbIN
JIOTOBOP SIBJISIETCSI BCIIOMOTATEIIbHBIM JOTOBOPOM TPAXKIAHCKOTO M CEMEHHOTO
npaBa. ENMHOro MHEHHS O NPaBOBOM IMPUPOJAE PACCMATPUBAEMOIO YUPEKIACHUS
Her [6].

BonpmMHCTBO aBTOpPOB, BCE Ke, MPEANOIararoT, YTo OpaydHbINd JIOTOBOP
ABJISIETCA BCIIOMOTATEIbHBIM IO CBOEUW MPHUPOJE, MOCKOJIbKY OH OJHOBPEMEHHO
SBJISIETCS WHCTUTYTOM KaK TPaKJaHCKOTO, TaK W CEMEMHOro MmpaBa M MOXKET
paccMaTpUBaThCS KakK TPakKJaHCKO-TIPABOBOM JOTOBOP TOJBKO B TOM YacTH,
KOTOpasi peryJupyeT MpaBOBbIE UMYIIECTBEHHbIC OTHOUICHUS MEXIY CYNpyramu,
B TO BpeMs KakK B 4YaCTH, PETYyJIUpYIOIIEed CEeMEWHBbIE BOMPOCHI, OH SIBJISIETCS
CEMEMHBIM COTJIAIICHUEM.

JIorOBOpHOE PEryIupOBaHUE CYNPYKECKUX OTHOIIEHUNH MEHEE MOIMYJISPHO B
HaIlell cTpaHe, 4eM 3a pyO0ex oM, Ie OHO SIBISIETCS PaCIPOCTPaHEHHBIM IMPABOBHIM
UHCTPYMEHTOM.

3aKoHOAATENbCTBO ['epMaHMM B MeENbYAWIIUX JETalsIX PEryJUpyeT BcCe
MpOOJIEMHBIE CHUTYaIlMU, KOTOpPhIE MOTYT BO3HUKHYTh B CBSI3U C 3aKIIOYCHUEM
OpauHoro cornamieHus. MIHTepecHO OTMETHTh, YTO B JOIMOJHEHHE K OpayHOMY
corjameHuio B ['epMaHuu Takke ACHCTBYET 4acTh OpayHOrO KOHTPAKTA, KOTOpas
MO3BOJISIET pa3TPaHUYUBATD U PA3JIEIsATh UMYIIECTBO CYNPYyTroB 10 Opaka [4].

[IpoOneMbl MpaBOBOrO PEryJupoBaHUsl OpPayHOTO AOTOBOPA BBI3BIBAIOT Yy
OOIlIECTBEHHOCTH COMHEHHUSI B HEOOXOJIMMOCTH €ro 3akitoueHus. MTak, MOXHO
Ha3BaTh CJCAYIOIIME TMPUYUHBI HEJOCTATOYHOM TMOMYJSIPHOCTH OpayHOTO
noroBopa B Poccum: 1) mcUxonoruyeckoe HEMpUATHE, HEMOHUMAHHUE HaW4us
OpayHOro JOroBOpa CO CTOPOHBI POAUTENEH MOJIOAOKEHOB; 2) 3aKIOYEHUE
OpayHOro JOroBOpa MMEET CMBICH TOJIBKO B TOM ClIydae, €Clid JIUIA, BCTYMAIOIIIe
B Opak, yXe UMEIT COOCTBEHHOEC WMYIIECTBO (KBapTUPBI, TPAHCIIOPTHHIE
cpenctBa) W Kamutaid (OAaHKOBCKMU CYET, aKIMH, IEHHbIE Oymaru); 3) 4acTo
MPEIOKEHHE OJHOTO W3 OYAyIUX CYNPYroB 3aKIIOYUTh OpayHBIA JOTOBOP
BBI3BIBAE€T HETATUBHBIE AMOITUM U MBICIH 00 OTCYTCTBUM JIOBEPHS, MPUBOJHUT K
COMHEHHSIM B TPABWJIBHOM BBIOOpE CITyTHUKA JKU3HU; 5) OTCYTCTBUE TpaJHIIHMA
3aKJTFOYEHUS] OpavyHOTO JOTOBOPA U CyJeOHOM MPAKTUKHU B ATOM 00JIaCTH.
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Tem He MeHee, ecTh psA MPEUMYIIECTB 3aKJII0OUEHUsT OpayHOTO 10rOBOpa: 1)
BiIajeHue OusHecoM. Eciu oauH U3 CynpyroB BIaJeeT WIA SBISIETCS
COBJIAJIETIBIIEM OM3HECA MOXKET YTOYHUTH B OpayHOM COTJIAIICHUH, YTO KOMITAHMS
JIOJKHA OCTaBaThCs OTNIEIbHON COOCTBEHHOCTBIO TOJIBKO ATOTO CYNpyTa; 2) A0ATU
u oOs3atenbcTBa. Korga oauH W3 CynpyroB MMEET 3HAYUTENbHBIA JOJT WITU
PUCKYET OBITh NPHUBJICYEHHBIM K OTBETCTBEHHOCTH MO KaKOW-TMOO MNpUYHMHE,
napaM MOXET OBbITh pPa3yMHO HCIOJB30BaTh OpayHOe WM TociieOpadyHoe
COrJIallleHHe, YTOObl OMpPENENUTh YacTh CBOEr0 MMYIIECTBAa Kak BHeOpauyHoe. B
HEKOTOPBIX CIydastX KpPEAUTOPbl MOTYT MPEACTABISATH Yrpo3y COBMECTHO
NpUHAAIeKAIEMY HUMYLIECTBY; 3) 3amura gered. Te, y KOro ectb AETH OT
NpEAbIAYIIUX OTHOIICHW, MOTYT 3alllUTUTh CBOE HACJIEACTBO, HCIOJb3Ys
OpayHblil JOrOBOp JUIsl COXPAHEHUSI CBOETO OTIEIBbHOIO MMyIllecTBa. B TO Bpems
KaK ceMeHHas COOCTBEHHOCTb OOBIYHO ABTOMATHYECKH MEPEXOAUT K OJHOMY
CYIIpyTy, KOTJa Ipyroil yMUpPaeT, OT/AeNIbHas COOCTBEHHOCTh OJHOTO M3 CYIPYTOB
MOKET TPHUHECTH TMOJb3y HX JETAM; 4) CTpaXxOBaHHME KU3HU U 3aBELIAHUS.
Bpaunbliii 1OrOBOp MOXKET COJIEPKATh MOJI0KEHUS, YKAa3bIBAIOLIUE, YTO OJIMH UMEET
npaBO Ha MocoOuWe B Ciy4ae CMEPTH OT CTPaxOBaHUS >KU3HU JpPyroro; 5)
npenoTBpainieHue  KOHGMIUKTOB. [[71s HEKOTOphIX Tap pas3ielsiarTb CBOIO
COOCTBEHHOCTb - JIYUIIIHHA cr1oco0 n30ekaTh KOH(PIUKTOB U KUTh TAPMOHUYHO [6].

OpHoit w3 Hauboliee pacHpOCTPAHEHHBIX IOPUAMYECKUX LeNeH, i
JOCTIDKCHHSI KOTOPBIX TIapbl HWCIOJIB3YIOT OpadyHbIe COTJIAIICHHS, SBIISCTCS
pelIeHre O TOM, YTO CTAaHET WM HE CTaHEeT COOCTBEHHOCThbIO Cympyros. B
3aBUCUMOCTH OT CHUTYaIlMM Tapbhl MOTYT OBITH JIPyrue MPEUMYIIECTBA, ITOMHUMO
YOPOUIEHUSI BOBMOXHOTO pa3Boja B OyAyLIeM.

UYtoObl OpayHbIii JOTOBOP COOTBETCTBOBAJ 3aKOHY M MOT MAaKCHUMAaJbHO
3¢(}exTUBHO 3amuMuaTh NpaBa  JMIL, 3aKJIIOYMBIIMX €ro, OH JOJDKEH
COOTBETCTBOBATh 3aKOHY W 00JIajaTh CICAYIOIIMMH KayecTBaMu: 1) B3auMHOE
corjacue; 2) TEKCT OpayHOTO COIVIAIICHUS HE JOJDKEH COJepkKaTh HHUKAKHX
OTICYaTOK, UCTIPABJICHUHN WM AOMOJHEeHUH. FiIMeHa, oT4ecTBa U (paMUITUN TOTKHBI
ObITh yKa3aHbl B TMOJHOW (¢opMme, YTOOBI MPEAOTBPATUTH TMOCIETYIOIIHE
npo0semsbr; 3) OpayHblid JOTOBOP MOKET OBITh 3aKJIFOUEH Ha OMPEEICHHBIA CPOK
(cpounblii goroBop) wiaM 0Oe3 yka3zaHus cpoka (OecCpouHbli 1OTOBOD); 4)
OTCYTCTBHE TIPOTUBOPEUMM MEXKIYy OpayHbIM JIOTOBOPOM U JIEUCTBYIOIIUM
3aKOHOJIATENBCTBOM [2].

st Toro 49roObl TIpUBECTH OpadHBI JOTOBOP KaK HMHCTUTYT TIpaBa B
COOTBETCTBHE C LENSMHU, JJs KOTOPBIX OH OBUI CO3/laH, HEOOXOJUMO
3aKOHOJATEIbHOE PEeryJIMpOBaHue, UCKIII0Yalolee NpoTuBopeuns. TeopeTnueckas
OCHOBAa MHCTUTYyTa OpayHOro JOroBOpa TaK)Ke BKJIIOYAET B ce0S Psij BOMPOCOB.
Hampumep, B 10puaM4ecKoil Hayke CYIIECTBYET MOJEMHUKA O 3aKOHOJATEIbHOM
pPETYIMPOBAHUM W TIPABOBOM TMpHUPOJE OpayHOro OTOBOPA, YYACTBYIOIIMX
CTOpPOHAX, CYITHOCTH OpayHOTO JO0TOBOpa. PasperieHune Takux CropHBIX BOIPOCOB
CrIocOOCTBOBaIO Obl OoJiee MUPOKOMY MPAKTHUYECKOMY MPUMEHEHUI0 OpavyHbIX
COTJIAIIEHUU.
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