[Toctymar. 2022. Nol ISSN 2414-4487
YK 34

IIpaBoBasi npupoaa cMeIaHHBIX J0roBopoB B Poccuiickoit Menepaunu

Py3zaes Eecenuu Ilasnosuu
TIpuamypckuii cocyoapcmeennwiii ynugepcumem umernu Lllonom-Anetixema
Cmyoenm

AHHOTALIUA

B cratbe paccMarpuBaeTCs mpaBoBas MNPHUPOJA CMEIIAHHBIX JOTOBOPOB, HX
0COOCHHOCTH, aHAJIM3UPYETCS CTPYKTYpa JOTOBOPOB M JAETCS XapaKTEPHUCTHKA €€
AJIEMEHTOB, OMNPEACNISIETCS MECTO CMEILIAHHBIX JIOTOBOPOB B IMPABOBOM CHCTEME
Poccuiickoit deaepanum.
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Abstract

The article examines the legal nature of mixed contracts, their features, analyzes
the structure of contracts and gives a description of its elements, determines the
place of mixed contracts in the legal system of the Russian Federation.
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AKTyaJIbHOCTh ~UcCcHeqoBaHus. J[OrOBOpHBbIE MPABOOTHOLIEHUS - 3TO
OTPOMHBIN U BOXKHEUIIINN TJIACT TPAXKJAHCKUX MTPABOOTHOIICHUH. J{J11 TOTO YTOOBI
MPAaBWIBHO ONPENIEINTh, KAKUE KOHKPETHBIE HOPMBI IMOJIEKAT PErYIUPOBAHUIO
U3y4aeMbIX B TEME€ IMPABOOTHOIIECHUHN, HEOOXOJMMO YCTAaHOBUTH BHJ OTHUX
OTHONIIEHUH, WX Pa3sHOBUAHOCTb, TO €CTh JaTh MPaBOBYI (IIPABOBYIO)
KBTI (PUKALIHIO.

OnpeneneHHoe MecTOo B JOroBOopHOM cucrteme Poccuiickorn ®enepannu
3aHMMAIOT CMEIIaHHbIE JOTOBOPBI, TO €CTh T€, KOTOPBIE HE PETrYJIUPYIOTCA
IrpaXJaHCKUM 3aKOHOAATEIbCTBOM, HO B TO JKE€ BpPEMsS HMX HCIOJIb30BAHUE
pa3penieHo NpUHIUIAMU TPaXXAaHCKOTO npaBa. [[oMMMO HETUITMYHBIX IOTOBOPOB,
noroBopHoe TmpaBo Poccum BkiatoyaeT B ceOs IJIOXO M3YYCHHBIM HWHCTUTYT
CMEIIIaHHBIX JOTOBOPOB, KOTOPBIE COYETAIOT B ce0€ KOHCTPYKIIMU JPYTUX
JIOTOBOPOB I'PAXkKXAAHCKOTO MPABA, BXOIAIIUX B IIPABOBYIO CUCTEMY.

[lenecooOpa3HOCT, W BaXXHOCTh HW3YYEHUS Pa3HOBUIHOCTEH JIOTOBOPOB,
paccMaTpyUBacMbIX B TEME Kypca, MPOJAMKTOBAHA B MEPBYIO OYEPEAb ITOCTOSHHO
pa3BUBAIOIIMMCS OOIIECTBOM, a TaK)Ke BO3HHKHOBEHHEM BCe 0oJiee CIOXKHBIX U
HEOPAUHAPHBIX MPABOOTHOUIEHUN, PEryJUPOBAHHE KOTOPHIX MPOUCXOJUT C
MTOMOIIBIO CMEMIAHHBIX IOTOBOPOB.
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Llenp wccnenoBaHUs 3aKIOYAETCs B HM3YYEHUM [PABOBOM MPUPOJBI
CMEIIaHHBIX JOTOBOPOB, BBIICHUTH OCOOCHHOCTH UX COJEpX aHUS, B TOM YHUCIE
CTPYKTYPBHI U DJIEMEHTOB, ONIPEAEIUTH BAXKHOCTh 3TUX BUJIOB JOTOBOPOB.

B craree M.B. lyrapoBoul ONpeneimsarOTCA JJIEMEHThl CMEIIaHHBIX
JIOTOBOPOB, a TaKXe HEKOTOpPhIE JIUCKYCCUOHHBIE BOMNPOCHI COOTHOIIEHUS
CMEIIIaHHBIX M HEMOMMEHOBaHHBIX JoroBopoB [2]. Pabora JI.H. KyBmmnHoBO#
MOCBSILIIEHA MpoOJieMaM  pa3BUTHUSI  MPEANPUHUMATENILCKUX OTHOILIEHUH B
Poccuiickon @enepaiuy, pacupoCTPaHEHUID TOPTrOBBIX OTHOLIEHUN POCCHUCKUX
OpeanpuHUMarened ¢ 3apyOeKHbIMM  NApTHEpAMH, 3aHMHTEPECOBAHHBIMU
opopMUTh  BO3HHUKAIONIME O00s3aTeTLCTBA B Pa3HOOOpa3HbIC, 3a4acTYIO
HEU3BECTHBIE POCCUICKOMY 3aKOHOJATENbCTBY JOTOBOpPHBIE KOHCTpyKuuH [3]. B
cratbe K.A. UYailko paccMaTpuBarOTCS TEOPETUYECKHE U  MPAKTHUYECKUE
0COOEHHOCTH HEITOMMEHOBAHHBIX JOTOBOPOB, U OTIPAHUYEHUE UX OT CMEIIaHHBIX
JIOTOBOPOB [4].

Bo-nepBbIX, 1MOA AOTOBOPOM TOHMMAETCS 3aKIIOUYEHHOE Y4YaCTHUKaMU
IPaXIaHCKOIO0 00OpOTa COrJallleHuEe O BO3HUKHOBEHHM, HW3MEHEHUU WU
MPEKpaIIeHUH TPaXAAHCKUX MIPpaB U 00si3aHHOCTEH. B 3TOM cMbICiie 10roBOp - 3TO
CBOETO poJia CJelKa, KOTopasi, B CBOIO 04epe/ib, SBISAETCS IOPUINUECKUM (PAKTOM.
Kak ropuaudeckuit ¢akt JOrOBOp SBJISAETCS OCHOBOM TpaKIaHCKUX IIpaB U
o0si3aHHOCTEH. KpoMe Toro, B KauecTBe CHIEIKU JIOTOBOP SIBISIETCS ABYCTOPOHHEM
WIM MHOTOCTOPOHHEH CIENKOM, TO €CThb MOJAPa3yMEBAET BBIPAXKEHUE BOJHU IO
KpallHell Mepe JBYX CTOPOH B TpaxAaHCKOM o0opoTre. B 3ToM cmbicie A0roBOpEI
CIIelyeT OTJINYaTh OT OJHOCTOPOHHHMX CHENOK, JIJIi KOTOPBIX JOCTATOYHO BOJIH
OJIHOTO YeJIOBEKa.

Bo-BTOpBIX, I'pa’KJaHCKO-TIPABOBOM JOTrOBOpP O3HAYaeT IMPaBOOTHOIICHHE,
BO3ZHHKAIOIIEE MEXKJy CTOPOHAMH B CBSA3M C 3aKJIIOYEHHEM MMM JoroBopa. B
JJAHHOM cJTy4ae, KOT/1a TOBOPST O JOTOBOPE, UMEIOT B BUY IPaXKIaHCKO-TIPABOBBIE
00s513aTebCTBA, BHITEKAIOIINE U3 JOCTUTHYTOIO CTOpPOHAMH coryiameHus. B atom
CMBICJIE B JIUTEPATYPE UCIOIb3YETCS] TEPMUH “‘TOTOBOPHO-TIPABOBBIE OTHOIICHUS .

B-TtpeTrpux, 1ox  OrOBOPOM  OHNpEAENSeTCs  JIOKYMEHT, KOTOpBIU
(dopMann3yeT OTHOLIEHHUS] CTOPOH, CBS3aHHBIX COOTBETCTBYIOLIUM COTJIAILIEHUEM.
Takoll MOKYMEHT BBICTYNAeT JOKAa3aTeIbCTBOM, YIOCTOBEPSAIOMIMM  (pakT
3aKJIFOUEHUS I0TOBOPA, a TAKXKe (PUKCUPYET coAepKaHUE JJOTOBOPA.

JlelicTByroniee TIpakJAaHCKOE 3aKOHOAATEIbCTBO HCMOJB3YET TEPMUH
“IOroBOp” BO BCEX TPEX 3HAYECHUSX.

I'paxxnanckuii koaexc Poccuiickoit @enepanuu (nanee — 'K PD) npuznaet
JIOTOBOPOM COTJIALIEHUE MEXAY ABYMs WU Oojee nuiiamMu 00 YyCTaHOBJICHHH,
M3MEHEHUH WIHM MPEKPAIEHUU TPAKIAHCKUX MpaB U obsi3anHocTel (m. 1 cr. 420
['KPD)[1].

B 3TOM cMbICIIE TOTOBOP SBISIETCS CBOETO POJA CIEIKOM U XapaKTepU3yeTcs
JBYMsSI OCHOBHBIMHM XapaKTEpPHUCTUKAMH: BO-TIEPBBIX, HAJIWYME COTJIACOBAHHBIX
JEUCTBUN CTOPOH, BBIPAXKAIOIIMX B3aHMMHYIO BOJIIO; BO-BTOPBIX, HAIPABICHHOCTD
ATUX JEeUCTBUM (BOJEBBIX 3asBJICHUI) HA YCTAHOBJIEHWE, W3MEHEHUE WU
MpPEKpaIIeHUe TPaKIaHCKUX MPaB U 00sI3aHHOCTEN CTOPOH.
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CwMmeranHbIi JOTOBOP - 9TO JOTOBOP, KOTOPBIN coueTaeT B ce0e JIEMEHTHI
Pa3IMYHBIX TPakIaHCKO-TIPABOBBIX JOTOBOPOB. Takke MOXKHO CKa3aTh, YTO
CMEIIAHHBIA JIOTOBOP - 3TO YAOOHBIA “MHCTPYMEHT , YCIOBHS KOTOPOTO
BKJIIOYAIOT (PparMeHThl pa3ju4HbIX HE3aBUCHUMBIX JOTOBOpOB. B momonHeHue K
OTUM TMOHATHAM CYIIECTBYIOT W apyrue. Tak, M.B. [yrapoma, omnpeznesnser
CMEIIaHHBIH  JOTOBOp  CJIEAYIOIIMM 00pa3oM ‘“3TO  JOTOBOp, BICKYIIH
BO3HMKHOBEHHUE 0053aTENbCTBA, UMEIOIIET0 MPU3HAKU JBYX WK OoJiee BUIOB WU
B IIpeJIeNaX OJTHOTO BUA C MPU3HAKaMU JIBYX WM Oojee posioB” [2].

OCHOBHBIM  MPEUMYIIECTBOM  CMEIIIAHHOTO  JIOTOBOpA  SIBJISIETCS
BO3MOXHOCTh JIJISI YYACTHUKOB TPaXKIaHCKOT0 000pOTa MPHU YCTAHOBJIECHUU CBOUX
OTHOILICHUI HE OTPaHUYMBATLCA PaMKaMU MOJIENIEH, TPEAYCMOTPEHHBIX 3aKOHOM,
a 10 CBOEMY YCMOTPEHHUIO pa3padaThiBaTh COOTBETCTBYIOIIMN MX MOTPEOHOCTIM
JIOTOBOP CO BCEMH HEOOXOAUMBIMU AJIEMEHTAMH.

JIto60i1 JOTOBOp MOKHO YCJIOBHO pa3feiuTh Ha €ro 00s3aTeiabHbIe
COCTaBIISIIOIINE, 3aTEM OJHO M3 HUX 3aMEHSIETCA APYTMM M B KOHEYHOM HTOIE
MOJIy4YaeTcsl CMEIIaHHbId 10roBop. Hampumep, eciin B 10roBope KyIUTU-ITPOJAKH
0053aTENILCTBO 10O OIUIATE 3aMEHSIETCs 00s13aTEILCTBOM IO BBIMOJIHEHHUIO PadoT,
KOTOpoe OyJIeT paccMaTpUBaTLCA Kak (popma pacuera 1o MmpoJIaHHbIM ToBapam (CT.
423 TK P®), To Takoil [OroBOp CTAHET CMEIIAHHBIM, IOCKOJbKY ITOMHMO
AJIEMEHTa KYIUTH-TIPOAaKkHu (0053aTeNbCTBO IO JOCTaBKE TOBAPOB) B JIOTOBOPE
OyJIeT TakXe JIEMEHT JOTOBOpPa MO BBIMOJHEHUIO padoT) [1].

B oTanume oT Bcex ApYrux JOTOBOPOB, CMEIIAHHBIM JOTOBOP IMO3BOJISET
MOJTHOCTBIO YPEryJUpOBaTh Pa3jIuYHbIE OTHOILICHHUS MEXKY CTOPOHAMHU B paMKax
€UHOTO COTJIAllIEHUs, & HE MCIO0JIb30BaTh Pa3JIMUHbIE MOJEIU JOTOBOPOB, UTO
3HAYUTEJIFHO YINPOIIAET BECh MPOIIECC 3aKIIOUEHHS JOTOBOPOB. Mcronn3oBaHue
ATON KOHCTPYKIHMHM XapaKTepU3yeTCsl MPaKTUUYECKUM YA0OCTBOM, 3HAYUTEIbHOU
SKOHOMHEN BpPEMEHM, 3aTpaT WU YCUIUWA CTOPOH. 3HAYUTEIBHOE KOJIUYECTBO
JIOTOBOPOB, HCIIOJIB3YEMBIX B COBPEMEHHOM TpaxkaaHCKoM obopote B Poccuw,
ABJISIFOTCSI CMEIIAHHBIMU. J[ByCMBICIIEHHOCTh U JBYCMBICIIEHHOCTh B UX MPABOBBIX
paMKax peryJnpOoBaHusl, BHITEKAIOIIUE U3 OTCYTCTBUS €IMHOW CMEIIaHHON MOJIeNn
JIOTOBOPHOTO W TMPABOBOTO PETYJIUPOBAHUS, MOPOKIAIOT HEOJHO3HAYHOCTh U
3a4acTyI0 B3aMMOHMCKIIIOYAIOIIYI0 MPABONPUMEHUTENIbHYIO CUITy peleHus. Takxke
BAKHO OTMETUTh, YTO CMEIIAHHBIE KOHTPAKThl MPUBOJAT K OJHOBPEMEHHOMY
BO3HUKHOBEHUIO MPaB U 00s13aTENIbCTB, KaK MPABUIIO, MOPOXKAAEMBIX Pa3InUYHbIMU
TUIAMU KOHTPAKTOB.

CrnenmoBarelbHO, €CIM  JIOTOBOP HE COOTBETCTBYET IMEPEUUCICHHBIM
KPUTEPUSIM, B YaCTHOCTH, OH HE COACPKHUT AJIEMEHTOB, CUCTEMHBIX MPHU3HAKOB,
KOTOpPBIE MPUBEJIM K BBIJICICHUIO KOHKPETHOTO JIOTOBOpA, IO KpaitHel mepe, IByX
"pa3HBIX JIOTOBOPOB, MPEAYCMOTPEHHBIX 3aKOHOM UJIM WHBIMH IPABOBBIMU
aktamu” (m. 3 ct. 421 TK P®), To oH HE MOXeT OBbITh NMPU3HAH CMEIIaHHBIM
noroBopowm [1].

JIoroBOp cUMTAETCs 3aKIFOYEHHBIM, €CJIM CTOPOHBI JOCTUTIIMA COTJIAIICHUS B
TpebyeMoit (opme, eciu TaKOBbIE HMEIOTCS, MO0 BCEM OCHOBHBIM YCJIOBHUSIM
JIOTOBOPA, OJTHAM M3 KOTOPBIX OOBIYHO SBIISIETCS MpeAMET. B cirydae cMemanHoTro
JIOTOBOPA OH OYJIET MOJHOCTHIO 3aBUCETH OT PA3IUYHBIX OTHOIIEHUI CTOPOH.




[Toctymar. 2022. Nol ISSN 2414-4487

Bo3MesaHbI XapakTep IOroBOPOB MPEAIIONAracT HAJIMYKUE YCIOBAW O LIEHE
u omare. lleHa sBISETCAd ACHEKHBIM BBIPAKEHHEM CTOMMOCTH TOBApOB,
OKa3aHHBIX YCIIYT U BBIIOJHEHHBIX Pa0OT M YCTAaHABIMUBAETCA JINOO COIIALICHUEM
CTOpOH, JUO00 B cooTBeTcTBUU ¢ M. 1 cr. 424 T'K P®, ynomHOMOYECHHBIMH
rocylapcTBeHHbIMU opraHamu [l]. B ycrmoBusix goroBopa CTOpPOHBI JHOO
IPOINUCHIBAIOT LIEHY B BUJE€ (PUKCUPOBAHHON JIEHEKHOM CyMMBI, TMOO OMpPENESIOT
METOJI €€ pacuera.

Ecnu nena He sBISETCA CYIIECTBEHHBIM YCJIOBHEM JUIsl JTaHHOIO BHJA
KOHTpPAaKTa, TO, KaK IPaBUJIO, OHA HE YKA3bIBAETCS B KOHTPAKTE.

Cornacoo cr. 317 T'K P®, nenexuble o0s3aTeabCcTBa JOJKHBI OBITH
BbIpaKeHbl B pyomsax [l]. OpngHako JeHexHoe 00s3aTelbCTBO  MOKET
peIyCcMaTpuBaTh, YTO OHO MOJJICKUT OIUIaTe B PyOJIAX B CyMME, SKBUBAJICHTHOMN
ONpEJEICHHOW CYMME B HWHOCTPAHHOM BaJIIOTE WM B YCIOBHBIX JEHEXKHBIX
enuHunax. B aTom ciiydae cymma, noasiexainas ymiate B pyOisix, onpenesnseTcs
10 O(pUIHMATIBHOMY KYpPCY COOTBETCTBYIOLIEH BAJIOTHI MJIM YCJIOBHBIX JEHEKHBIX
€AVHMI] HAa JE€Hb IUIaTeXa, €CJIM 3aKOHOM WM COTJIAlIEHUEM CTOPOH HE
YCTaHOBJIEH HHOM KypC WJIM MHAs JaTa €ro ONpECIICHUS.

KpaiiHnii Cpok oOIiaTel MO CMEIIAHHBIM COTJIAIIEHUSM YCTaHABIIMBACTCS
COIJIAIIECHNEM CTOPOH M MOXET OINPENEISTHCS KAK ONPENEICHHOW JaTOW, Tak W
NEPUOJOM BPEMEHHU IOCJIE€ HACTYIUIEHUS OINpPEAEIEHHOTo COOBITHUSA (HAIpuMep, B
TeueHne 20 qHer ¢ 1aThl OTIPY3KHU, YEPE3 MECHL MOCIIE 3aKII0YEHHUS TI0r0BOPA U T.

I.).

IIpn omnpenemeHnr BpEMEHU CTOPOHBI JIOJKHBI  PYKOBOICTBOBATBCS
npasuiaMu, yctaHoBieHHbIMH TiaBod 11 'K PO [1]. YUrto kacaercss mopsiaka
OILIATHI TOBAPOB, TO MOT'YT BO3HUKHYTh BOIIPOCHI OTHOCUTEIBHO OILJIATHI TOBAPOB
(pabort, yciiyr) B pacCpOUKY U B KPEIUT.

Takum 00pazoM cMelIaHHbIE JOTOBOPHI MPOYHO YKOPEHWIUCh B CUCTEME
JIOTOBOPOB TrpaknaHckoro mpaBa Poccun. Ux ponbs HampaBieHa Ha TO, 4TOOBI
MPENOCTAaBUTh YYACTHUKAM JOTOBOPHBIX OTHOIICHHWH CBOOOAY BbIOOpa TMpHU
CTPYKTYpPUPOBAHUM WX OTHOIICHHI. CMEIIaHHBIM JOroBOp - 3TO JIOTOBOP,
KOTOpPBI coueTaeT B ceOe OIEMEHThl Pa3IMYHBIX TPaXKIAHCKO-TIPABOBBIX
JIOTOBOPOB, OH CIY>KUT OTIUYHBIM HHCTPYMEHTOM, OOBEIUHSIONIUM YCIOBUS
Pa3JIMYHBIX HE3ABUCHUMBIX KOHTPAKTOB.

CyuiecTBOBaHHME JTUX THIIOB JIOTOBOPOB HEBO3MOXKHO 0€3 MpUHLHMIIA
CBOOOIbI 10rOBOPa, KOTOPHKIH SABIIsETCA IIIAT(HOPMOIA, HA KOTOPOU OyAEeT MOCTPOEH
noropop. OH yCTaHaBIMBAaeT BO3MOXKHOCTb 3aKJIKOYEHHS JIOTOBOPOB, HE
MPEIyCMOTPEHHBIX ~HOPMAaTUBHBIMH  TPABOBBIMH  aKTaMH, €CJIM 3TO HE
IPOTUBOPEUYUT O0OSI3aTEIBHBIM HOPMaM TPAKJAHCKOTO 3aKOHOJATENbCTBA U HE
HapylIaeT npaBa CTOPOH JIOTOBOpA.

Hcnonp30BaHne M3YUYEHHBIX KOHCTPYKIMNA XapaKTEPU3YETCAd NPAKTUUECKUM
yI0OCTBOM, 3HAYUTEIHHOW JKOHOMHMEW BPEMEHH, a TaKXKe 3aTpaT U YCHIHM,
YYaCTBYIOIIUX B HEM CTOPOH.

B kadecTBe OCHOBHOIO IPEUMYIIECTBA CMEIIAHHOTO JOrOBOPA, MOKHO
Ha3BaTb BO3MOXKHOCTh YYaCTHHKOB TPaXIaHCKOro o00opoTa B Ipolecce
dbopMHUpOBaHUS OTHOIICHHH MEXIy HUMU HE OTPAaHUYUBATHCS TOJIHKO paMKaMH
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MOI[GJ'IGfI, MNpCAyCMOTPCHHBIX 3aKOHOAATCIILCTBOM, a II0 CBOCMY YCMOTPCHHIO
KOHCTPYHUPOBATh JOI'0OBOD, KOTOpI)IfI oTBeYaa OBl UX HOTpe6HOCTHM, BKJIIO4asa BCC
OJICMCHTHI, HGO6XOI[I/IMBIC B 00CTOSITENHLCTBAX CUTyaluu.
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