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AHHOTALIUA

[leap uccnenoBaHHsl - ONPEACIUTh HCTOYHUKHA MEKIYHAPOAHOTO YIOJOBHOTO
npaBa. Ha ocHoBe aHanM3a  MEXIYHAPOAHBIX  JOTOBOPOB,  OOBIYAEB,
OOIIETPU3HAHHBIX MPUHIUIIOB MpaBa U CyACOHBIX PELICHUI BBIABISAETCS X POJb
U 3HaueHHe B (OPMHUPOBAHMM JIlaHHOM oOTpaciau. Jlemaercs BBIBOA O
HEOOXOJUMOCTH JlalbHEeWIIed KOoAU(pUKALUU HCTOYHUKOB MEXIAYHApOAHOTO
YrOJIOBHOTO MpaBa U YCTPAHEHUHU POOETIOB B IPABOBOM PETYIUPOBAHUH.
KiroueBbie cj10Ba: MEXIYHAPOAHOE IIPABO, MEXKIYHAPOIHBIE JTOTOBODBI,
MeXIyHapoaHble 00bIYan, Cy/1eOHbIe pEeLICHUs], UICTOUHUKU IIpaBa, KOAU(pUKaLus,
MEXIYHApOIHbIE IPECTYIUICHUS.
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Abstract

The purpose of the study is to identify the sources of international criminal law.
Based on the analysis of international treaties, customs, generally recognized
principles of law and court decisions, their role and importance in the formation of
this industry are revealed. It is concluded that it is necessary to further codify the
sources of international criminal law and eliminate gaps in legal regulation.
Keywords: international law, international treaties, international customs, , judicial
decisions, sources of law, codification, international crimes.

MesxayHapoHOE YTOJIOBHOE MpPaBO MPEACTaBISeT CO0OM OTHOCHTEIHHO
MOJIOAYI0O W JAWHAMUYHO  Pa3BUBAIOIIYIOCS  OTpacib  COBPEMEHHOI'O
MEXIYHApOAHOTO TipaBa. D(PPEKTUBHOCTH pealn3allid €ro HOPM BO MHOTOM
3aBHCHUT OT TOTO, HACKOJIbKO YETKO OIpeAeNeHbl UCTOYHUKHU JTaHHOUW oTpaciu. Ha
CETOMHAIIHUN JIeHb OCHOBY HOPMATHBHOW 0a3bl MEXITYHApPOJHOTO YTOJOBHOTO
IpaBa COCTaBJSIOT MEXAyHapOAHbIE JOTOBOPBI, MEXAyHapoAHbIE OObIUau,
oOIIeNpU3HaHHbIE MPUHILIMIIBI MpaBa, CyAeOHBIE PEIICHUs, a TaKXKe HEKOTOpbIe
JIpyTrue UCTOYHUKH.

AKTyaJIbHOCTh TEMbI UCCJIEI0OBAaHUS 00YCIOBIEHA TeM, 4TO 3(PPEKTUBHOCTD
OOpsObI € MEXKAYHAapOAHBIMU  NPECTYIUICHUSMH U NPECTYIJICHUSIMHU
MEXIYHApOJAHOTO XapakTepa HampsMyl0 3aBHUCUT OT YETKOrO OINpeAesieHUs
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HMCTOYHUKOB MEXIYHApOJHOIO YroJIOBHOro mpaBa. Hecmorps Ha TO, 4TO B
MOCJIETHUE JCCATUIIETHUS JIaHHAs OTpaciib aKTUBHO Pa3BUBAETCS, B JIOKTPUHE /O
CUX TIOp HET €IMHCTBA MHEHUN OTHOCUTEIHHO IOPUANYECKON CHIIBI U UEPAPXUHU €€
ucTouHuKkoB. Kpome Toro, coxpansroTcs npoOenbl U KOJUIM3UKM B IPABOBOM
peryJaupoBaHUM, YTO HEraTMBHO CKa3bIBA€TCS HAa HEOTBPATHUMOCTH HaKa3aHUs
BUHOBHBIX JIMIl. B CBSI3M C O3TUM KOMIUIEKCHBIM aHajiu3 HCTOYHHKOB
MEXIYHApOJHOIO YTOJIOBHOTO TMpaBa MPEICTaBIACTCS BECbMa AaKTyalbHBIM U
MPAKTUYECKU 3HAYMMBIM.

[lenb vccnenoBaHus: ONPEIEIUTh POJIb U 3HAYCHHUE PA3TUYHBIX HICTOUHUKOB
B (DOPMUPOBAHHUH U PA3BUTHH MEXKITYHAPOTHOTO YTOJIOBHOTO TIPaBa.

Bomnpockr HMCTOYHUKOB MEKTyHAPOIHOTO YTOJIOBHOTO npasa
paccMaTpuBajIMCh B paboTax psiga OTEYECTBEHHBIX HccienoBareneil. A.P.
baxturapeeBa nmpoaHaqu3upoBajga UCTOPUI0 BOSHUKHOBEHHUS U Pa3BUTHUA JAHHOU
orpaciu mnpasa [1]. 1.B. Bypuynaa3ze oxapakTepu3oBaJl COBPEMEHHYIO CUCTEMY
MEXIYHApPOJHOW YyrojoBHOW toctuiiuu [2]. A.A. JlylIKMH B NPOBEACHHOM UM
UCCJICIOBAHUM J1all OO0ImUiA 0030p MCTOYHUKOB MEXKIYHAPOJHOTO YTOJIOBHOTO
mpaBa [3]. A.L Ky3HenoB packppul TMOHSITHE, NPU3HAKA U CHUCTEMY
MEXIYHapOJIHOTO YroJIOBHOTO mpaBa [4]. ['.A. PycanoB yaenun ocoboe BHUMaHue
CUCTEME UCTOUYHHUKOB JAHHOM OTpaciu [5].

MexayHapoaHble JOTOBOPHI SIBJSIOTCS OCHOBHBIM M Hanbosiee 3HAYMMBIM
VMCTOYHUKOM MEXIYHAPOJHOIO YroJIOBHOTO mpaBa. OHU MpEACTaBISAIOT cOOO0M
COTJIALIICHUSI MEXJY TOCyAapCTBaMM WM MEXIyHApOJIHBIMU OpraHU3allUsIMU, B
KOTOPBIX 3aKPEIUISIOTCS HOPMBbI, Kacarolluecs MPECTYNHOCTH W HaKa3yeMOCTH
MEXIYHAPOIHBIX MPECTYIJIEHUH, COTPYJHUYECTBA TOCYIapcTB B 0Oopble C
MPECTYMHOCTHIO, BBIJIAYM MPECTYIMHUKOB W OKa3aHUs MPABOBOM MOMOIIU IO
YTOJIOBHBIM JiesiaM. KoJinuecTBO Takux JOTOBOPOB MOCTOSIHHO YBEIMYUBACTCS, YTO
CBUJIETEJIbCTBYET O BO3PACTAIONMICH POJM MEXKIYHAPOJAHOTO COTPYIHHYECTBA B
MPOTUBOAECHCTBUH MPECTYIMHOCTH.

Cpenu  OCHOBOMOJIATAIONIUX  MEXKIYHAPOAHBIX JIOTOBOPOB B  cepe
MEKIYHApOJHOTO YrOJIOBHOTO TIpaBa MOXHO BBIACIUTh PUMCKUN cCTaryT
MexayHaponqHoro yrojioBHoro cyna 1998 roma, KoOTOpelil  omnpenenser
IOPUCIUKIIMIO JTAHHOTO CYA€OHOr0 OpraHa M 3aKperuisieT COCTaBbl MPECTYIICHUH,
NOANAJAOIINX MO 3Ty IOPUCAUKINIO. BaxHyto posb UrparoT Takke KoHBeHIus o
NPEAYNPEKICHUN TPECTYIUICHUs] TeHOUWJIa W HakazaHuu 3a Hero 1948 ropa,
Konsennust npotus neiTok 1984 rona, Konpenius o 6oprbde ¢ puHaHCUpOBaHUEM
teppopusma 1999 roga u maorue apyrue [1].

HopMmbl  MeXAyHApOIHBIX JIOTOBOPOB 00s3aTeNIbHBI JJIi  TOCYIapCTB-
YYaCTHUKOB U JIOJDKHBI JOOPOCOBECTHO MMM coOmtogaTbes. OpHako ciemyer
YYHUTBIBATh, YTO KPYT YYACTHUKOB JIOTOBOPOB OTPAHUUECH, U ¢ (OPMATBLHON TOUKH
3peHUs WX TOJIOKEHUS HEe SBISIOTCS 005S3aTeIbHBIMU JIJISi TOCYIapCTB, KOTOPHIC B
HUX He yuacTByIOT. Kpome Toro, Hepenko TpeOyeTcss HE TOJBKO MOAMUCAHUE
MEXIYHApOJIHOTO JOTOBOPA, HO M €T0 paTU(UKAIKS, YTO MOXKET 3aTATUBATHCS UITU
CTaBUThCS B 3aBUCHUMOCTh OT BHECEHHS B HAIMOHAIBHOE 3aKOHOAATEIHCTBO
OMPEICICHHBIX U3MEHEHU.
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BTOopbIM 110 3HAYMMOCTH UCTOYHUKOM MEXKIYHAPOJAHOTO YTOJIOBHOTO MpaBa
BBICTYTA€T MEXIyHapOJHbIM oObuail. OH mpencTaBiseT coO0OM CIOKHUBIIEECS B
MIPaKTUKE TOCyAapCTB MPABUIIO MOBEJECHUS, 32 KOTOPHIM MPU3HAETCS IOPUTUUECKU
00s13aTeNbHBIA XapakTep. MexIyHapO HbIM 00bIYail COCTOUT U3 JABYX AJIIEMEHTOB:
00BEKTUBHOTO (MMPAKTUKH FOCYIAPCTB) U CYOBEKTUBHOTO (MPU3HAHMS MPAKTUKHU B
KauecTBe MPaBOBOM HOpMBI). B oTinuyme oT JOrOBOPHBIX HOPM, OOBIYHBIE HOPMBI
MEXIYHApOJHOIO TIpaBa pacClpOCTPaHSAIOTCS, IO O0OIleMy MpaBWily, Ha BCe
rocynapctsa [4].

MexayHapoaHble 00bIYal UTPAIOT BAXKHYIO POJIb B JEATEILHOCTH OPraHOB
MEKIYHAPOJHOW YrOJOBHOM IOCTHIMM. Hepenko OHM HCHONB3YIOTCS s
KBTI (PUKAITAN MEXTyHApOTHBIX MPECTYIUICHUN u NpEeCTyIUICHUN
MEKIyHAPOJIHOTO XapaKTepa MPU OTCYTCTBUM COOTBETCTBYIOLIUX JOTOBOPHBIX
HopM. Tak, B mpaktuke MexayHapoaHoro TpuOyHana no ObiBmed HOrocnaBum
(MTBKO) u Mexnynaponuoro tpuOyHana no Pyanne (MTP) mexmyHapogHbie
0oObIYau MPUMEHSIJIUCH NIl YCTAHOBJICHUSI DJIEMEHTOB BOCHHBIX MPECTYIUICHUN U
MPECTYIJICHUN MPOTHB YEIOBEUYHOCTH. B YacTHOCTH, OOBIYHOE MEXITYHAPOJHOE
MpaBO TMO3BOJWIO KBATU(UIMPOBATh CEKCyaJbHOE HACUJIME B  YCIOBHUAX
BOOPY>KEHHOTO KOH(IMKTA Kak BOCHHOE IMpecTyIuieHue [2].

BwmecTe ¢ TeM B JIOKTpUHE BBICKA3bIBAIOTCS U KPUTUUYECKUE TOUYKH 3PEHUS
OTHOCUTEJIBHO HOPHUIUYECKON CHUJIbI MEXKIYHAPOIHBIX OOBIYACB M JOMYCTUMOCTH
WX MPUMEHEHUS B MEXKIYHAPOIHOM YrOJIOBHOM IpaBe. Kak 0TMeUaroT HEKOTOpbIE
aBTOPHI, 0ObIYaW B CHJIy CBOEH HEMUCAHOW MPHUPOJLI MOTYT OBITh HEIOCTATOYHO
ONpEJEICHHBIMUA ISl OOOCHOBAHMUSI YrOJIOBHOM OTBETCTBEHHOCTHM M HaKa3aHUS,
YTO UJET Bpa3pe3 ¢ MPUHIUIIOM "HET MPeCTyIUIEHUs1 0€3 yKa3aHus O TOM B 3aKOHE"
(nullum crimen sine lege).

B cBsI3M ¢ 3TUM cClelyeT COriacuThCsl € MO3ULMEH, YTO MEXIyHapOIHBIE
oObIYau MOTYT MPU3HABATHCS MUCTOYHMKOM MEXKTyHApOIHOTO YrOJIOBHOTO TIPaBa,
KOTJa OHHU 3aKpeIUIEHbl B MEXAYHApOIHBIX JAoroBopax. Takoe '"moroBophHoe"
NpU3HAHUE TpUIaeT OObYassM OOJIBIIYI0 KOHKPETHOCTh U  OIPEACIICHHOCTb.
[IpumepoM MOXKET CIyKUTh TpaHchoOpMaIsi OOBIYHBIX HOPM, KaCAIOIIUXCS
3aKOHOB M OOBbIYaeB BOMHBI, B IOJIoKeHHUs JKeHeBckux KoHBeHIM 1949 roma u
JlomoTHUTENBHBIX TPOTOKOJIOB K HUM 1977 rona [5].

[ToMuMO MEXIyHapOJHBIX JIOTOBOPOB H 0ObIYaeB, K HCTOYHUKAM
MEXIyHAPOJIHOTO YTOJIOBHOTO IIpaBa OTHOCSATCS OOIIETPU3HAHHBIE TPUHIIUIIBI
MpaBa, BHITEKAIOIIME M3 HAIMOHAJIBHBIX MPABOBBIX CUCTEM. B kadecTBe TaKOBBIX
MOT'YT paccMaTpUBATbCs, HAMpUMeEp, MPUHIMUIBI 3aKOHHOCTHU, PABEHCTBA IMeEpe.l
3aKOHOM,  MPE3yMIIUM  HEBUHOBHOCTH,  HEJOMYCTUMOCTH  IOBTOPHOTO
NPUBJICUYCHHUS] K OTBETCTBEHHOCTH 3a OJHO U TO K€ MPECTyIUIEHHEe W Jp.
OO1enpu3HaHHbIe TPUHIUIBI UCTIONB3YIOTCS JUIsl 3aNI0JIHEHUS TPOOEIOB B MpaBe
Y TOJIKOBAHHUSI CYIIECTBYIOUIUX HOPM.

Onpenenennyo poidb B (GOPMHUPOBAHUM W Pa3BUTUU MEKITYHAPOIHOTO
YTOJIOBHOTO TMpaBa WIrPAlOT M CYACOHBIC PEIICHHs, TMPEXKAEC BCETO pEIICHUs
MEXIYHAPOJHBIX YTOJIOBHBIX CyI0B U TpuOyHanoB. [lpereneHTHoe 3HaueHUE
umenu HropuOeprckuit u TokuiCKkHMii TpoOIeCChl, B XOJ€ KOTOPBIX ObLIH
chopMyIMpOBaHbl MHOTHE (yHIAMEHTAIBHBIE TTOJIOKEHUST 00 OTBETCTBEHHOCTH 3a
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BOCHHBIE IIPECTYIUIEHUS W MNPECTYIUIEHHs INPOTUB 4YEJIIOBEYHOCTH. B Hacrosmee
BpeMs BHUMAaHHME IOPUCTOB IIPUKOBAHO K JEATEIBHOCTH MeEXIyHapOgHOTO
YTOJIOBHOI'O CYJ1a, KOTOPBIN B CBOMX PEIICHUAX JA€T TOJIKOBAHUE CTATYTHBIX HOPM
Y BHOCHUT BKJIaJ| B IIPOIPECCUBHOE Pa3BUTHE MEKIYHAPOJHOI'O YrOJIOBHOI'O IIpaBa

[4].

BcnomoraTenbHyt0 pojib B CUCTEME MCTOYHUKOB  MEKIYHAPOIHOTO
YyrOJIOBHOTO TMpaBa wurparT pesonaounn ['enepanbHoit Accambnen OOH,
pexoMenganuu Komuccun mexynapogsoro npasa OOH, noKkTpuHanbHbIE TPYAbI
BUJHBIX IOPUCTOB-MEXKIYHApOAHUKOB. OHUM He o0namaT o00s3aTeabHOU
FOPUANYECKON CUJIOM, HO OKA3bIBAIOT BJIMSHUE HA HOPMOTBOPYECKHH IMPOLECC U
IPaBONPUMEHHUTEIBHYIO TPAKTUKY [3].

Takum o00pa3oMm, COBpEeMEHHOE MEXAYHApOJAHOE YroJIOBHOE TPaBO
dbopMHpyeTCs Ha OCHOBE B3aMMOJEHCTBUS PAa3IMYHBIX KCTOYHHKOB, BKIIIOYAS
MEXIyHapOJHbIE JOrOBOpPbI, OOBbIYaW, OOIIECIPU3HAHHBIE MPUHIUIbI, CYJCOHbIE
pemienusa. HeoOxonuMo mnoHMMATh crneUU(UKY KaXIOro U3 HHUX, 4YTOOBI
3¢ (HEeKTUBHO OOPOTHCS C MEXKAYHAPOAHBIMU MPECTYIUICHUSMU U MIPECTYIUICHUSAMU
MEXIyHapOJHOIO  Xapakrepa, oOecrneuuBaTb HEOTBPATUMOCTh  HaKa3aHUs
BUHOBHBIX JMI. JlaJbHEMWIIEe pa3BUTHE MEXKIYHApPOJHOIO YTOJIOBHOIO IIpaBa
BUJUTCS B 0OO0Jie€ YETKOM OIPENEICHUH €ro HWCTOYHUKOB, MX KOAU(PUKALUU U
yCTpaHEHUH NMPOOETbHOCTH MPABOBOTO PEryJIMPOBAHUSI.
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