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CraTps TIOCBSILIICHA AaHAINW3y WHCTUTYTAa HACICIOBAHUSA IO 3aBCIIAHUIO B
Poccuitickonn ~ @enepanun.  PaccMarpuBarOTCd ~ OCHOBHBIE — MPUHIMIIBL U
3aKOHOJATEJIbHBIE HOPMBI, PETYJIUPYIOIIME JIAaHHBIM IIPOILIECC, B YAaCTHOCTH,
aKIICHTUPYETCS BHMMaHWE Ha TMPUHIUMIE CBOOOJBI 3aBEIIaHUS U €TI0
OTPAaHUYCHMSIX, CBSI3aHHBIX C 00s3aTeIbHON J10JeH. BBIABIAIOTCS OCHOBHBIC
npoOJieMbl, BO3HHMKAIOIINE B MPAKTUKE MPUMEHEHUs] HOPM O HACIEIOBAHHUH I10
3aBelIaHUI0, TaKhe KaK HecoOroieHre (opMaIbHbIX TpeOOBaHUH, CIIOPHI MEXTY
HACJIECJHUKAMH W TPYJIHOCTH B ONPEICICHUU HACJIEICTBEHHOIO WMYIIECTBA.
[Ipenmararorcst MEpbl MO COBEPIIEHCTBOBAHUIO 3aKOHOJATENIBCTBA JJISI PEIICHUS
ATUX MpoOJIeM, BKIIOYas YBEIMUEHUE CPOKA JJIsl MPUHSITUSI HACTECTBA.
KuroueBble cjioBa: HAaclEICTBEHHOE MpaBO, 3aBEIIaHHWE, CBOOOJA 3aBElIaHUS,
oOsi3aTeNibHasl J0Ji, HOTapUalibHOE YIOCTOBEPEHUE, HACIEIHUKH, OCIapUBaHUE
3aBEIIIAHU, HACIIEACTBEHHOE UMYIIIECTBO.
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Abstract

The article is devoted to the analysis of the institute of inheritance by will in the
Russian Federation. The main principles and legislative norms governing this
process are considered, in particular, attention is focused on the principle of
freedom of probate and its restrictions related to the mandatory share. The main
problems arising in the practice of applying the rules on inheritance by will are
identified, such as non-compliance with formal requirements, disputes between
heirs and difficulties in determining inherited property. Measures are proposed to
improve legislation to address these problems, including extending the time limit
for accepting an inheritance.
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HacnencrtseHHoe 1mpaBo ABIAETCS OOHOM M3 BAXKHEUIIUX OTpACIEU
IPAKIAHCKOTO  3aKOHOJATENIbCTBA,  PETYJUPYIOLIEH NEpPEXOo]  HMMYIIECTBA
yMepuiero K JApyruMm jaunaM. HaciiemoBaHwe MO 3aBEIIAHHUIO PEAOCTABIISET
rpakIaHaM BO3MOYKHOCTh CAMOCTOSITEJIBHO PACHOPSIAUTHCS CBOUM HMYILIECTBOM
Ha cllydyail CMEPTH, UTO SIBJISICTCS MPOSIBJICHUEM IMPHUHIIMIIA CBOOOIBI 3aBEIAHNUA.
OngHako mMpakTUKa NPUMEHEHUS HOPM O HACJIEAOBAaHWU 10 3aBEIIAHHUIO B
Poccuiickoit ®enepaunu BBIABISIET PsAJ TMPABOBBIX MpoOieM, TpeOyOIUX
JIETATBHOTO aHAIM3a U BO3MOXKHOI'O0 COBEPIICHCTBOBAHUS 3aKOHOAATEIbCTBA.

UTtoObl  BBIIBUTH OCHOBHBIC MPOOJEMBI  HCCIEAYEMOTO  IIPABOBOTO
MHCTUTYTA, HEOOXOJIMMO IMPOAHAIU3UPOBATh €ro OCHOBOIIOJArarolde Haydasa
MMEHHO OCHOBHBIE TPUHIIMIIBI HACIIEIOBAHUS MO 3aBELIAHHUIO.

[lenbro nccnenoBaHus SBISETCS BBISIBICHUE UM AHAJIN3 OCHOBHBIX MPABOBBIX
npo0seM, BO3HUKAIONIMX IPU HACJIEIOBAaHUU IO 3aBemlaHuid B Poccuiickoi
denepanuu, yepe3 JETAIbHOE PACCMOTPEHUE €ro (PyH/IaMEHTAIBHBIX MTPUHITUIIOB.
DTO MO3BOJIUT ONPEEIUTH HAMPABJICHUS JJIs1 COBEPLICHCTBOBAHUS JICMCTBYIOIIETO
3aKOHOJIaTEIhCTBA B 0OJACTHM HACJEICTBEHHOrO0 IpaBa W oOecrneuuTh Ooliee
3¢ (HEKTUBHYIO peann3alrio MPUHIIKMIIA CBOOOIbI 3aBEIIaHUS Ha TTPAKTHUKE.

B Poccuiickon denepannun 3aKOHOJATENBbHOE peEryJIupoBaHue
HACJICIOBAaHUs 110 3aBELIAHUI0 OCHOBBIBAECTCS Ha IMOJOXKEHUSIX ['paxaaHckoro
kosiekca PD (nanee — 'K P®D), a Takxke psijie MOJ3aKOHHBIX aKTOB U HOPMATHUBHBIX
nokyMmeHToB. CornacHo yactu Tpetbeil [ K PO, HaciienoBanne oCylecTBISIETCS 1O
JIBYM OCHOBAHUSIM: TI0 3aKOHY U IO 3aBeniaHuo [1].

[Ipuopurer otaaercs HacieaoBanuio o 3asemanuto (ct. 1111 'K P®), yto
OTpaXkaeT NPHUHLIMI CBOOOABI 3aBEUIaHWs. 3aBEIIAHHE MPEJCTaBIsET COOOMU
OJIHOCTOPOHHIOK CJIENIKY, MOCPEICTBOM KOTOPOW 3aBelaTeNlb OMPENECTSET KPYT
HACJIEHUKOB W TOPSIIOK pAaCHpelesieHUs UMYIIECTBA IOCIe CBOeW cmepTH [3,
134].

[TpuHnmn cBOOOMBI 3aBemanus 3akpemieH B ctatbe 1119 T'K PO [1] u
O3HAYaeT, YTO 3aBelllaTeNb BIPABE 3aBElIaTh HMYIIECTBO JIIOOBIM JIUIIAM 10
CBOEMY YCMOTPEHHUIO, ONPENECIATh JOJA HACICAHUKOB, JIMINATh HACIEICTBA
3aKOHHBIX HACIIETHUKOB 0€3 yKa3aHWs MPUYUH U BKIIOYATh UHBIC PACTIOPSKEHUSI.
OpHako MaHHBINA MPUHIIMII UMEET ONpEEICHHBIE OTPaHUYCHUS, 00YCIOBICHHBIC
3alUTOM UHTEPECOB COLIMAIBHO YS3BUMBIX KATETOPUM TpaKaaH.

Crates 1149 TK P® [1] ycraHaBnuMBaeT MHCTUTYT 00s3aTEIbHON JOJIU B
HacnenacTBe. Kpyr Jnui, uMemux MpaBo Ha 00S3aTeNbHYIO JIOJ0, BKJIHOYAET
HECOBEPIIICHHOJETHUX WM  HETPYIOCIOCOOHBIX  JIeTe  HaciiemojaTes,
HETPYAOCIOCOOHOTO Cymnpyra | pOJuTeled, a TakKe HeTPYA0CIOCOOHBIX
wxauBeHIeB. O0s3aTenbHast 10J1s1 COCTaBIJISICT MOJOBUHY TOW J0JIU, KOTOPYIO ATH
JUTA TTOTYYUIN ObI TIPH HACJIEAOBAHHUH IO 3aKOHY, HE3aBHUCHUMO OT COJEpKAHUS
3aBEIIAHUA.

3aBelllaHre UMEET MIPUOPUTET HaJl HACJIEAOBAaHUEM IO 3aKOHY, TO €CTh €CIU
CYIIECTBYET 3aBEIIAHUE, HACIIETOBAHUE TPOUCXOJAUT B COOTBETCTBUU C HUM.

'K P® ycranaBnuBaeT uyeTkue mpaBwia, Kacarommecs (GOpMbl U TOpSIKA
COCTaBJICHUs 3aBElIaHUA. B pOCCHICKOM 3aKOHOAATEIBCTBE NPEAYCMOTPEHBI
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YeThlpe BUJA 3aBEIIaHUN, OTIMYAIOUIMXCA JAPYyr OT Japyra (HopMaaibHBIMU
TpeOOBaHUSIMU.

3aKO0HOJIATEIHCTBO YCTAHABIUBAET CTPOTHE TPpeOOBaHUS K (PopMe U MOPSIIKY
COCTAaBJICHUSI 3aBELIAHUS:

— NMUCbMEHHas (opMa: 3aBelllaHue JI0JKHO OBITh COCTABIIEHO B MMCHbMEHHOM
dbopme (ct. 1124 TK PO) [1];

— HOTapHaJlbHOE YAOCTOBEpEHHUE: 00IIee MpaBuwiio TpeOyeT HOTapUaIbHOTO
YIOCTOBEPEHUS 3aBEIIaHMS. Hckimouenus COCTAaBJISIOT 3aBelIaHus,
MpUPABHEHHBIE K HOTApUAIbHO YyaocToBepeHHbIM (cT. 1127 T'K P®) [1],
HaIpUMep, 3aBEIIaHUs, COCTABIICHHBIC B UPE3BBIYAMHBIX 00CTOSTENHCTBAX;

— JIMYHOE COBEPIICHHE: 3aBELIAHUE JIOJDKHO OBITh COBEPIIEHO JIMYHO;
COCTaBJICHUE Yepe3 npeacTaBuTens He gonyckaercs (ct. 1124 'K PD) [1].

HecobOmonenre 53TuX TpeOOBAHMI MOMKET MPUBECTH K MPHU3HAHUIO
3aBenanus HepeucTBuTeNbHbIM (cT. 1131 'K PO) [1].

HotapuanbHo 3aBepeHHOE 3aBellaHue HauboJjee pacnpocTpaHeHHas ¢popMa,
I7le 3aBElIaHHue COCTABIIAETCA B NMUCHbMEHHOW (popme y HOTapuyca. 3aBelaTelib
JUYHO TOAMNHUCHIBAET JOKYMEHT B MPUCYTCTBHUM HOTapuyca M ABYX CBUJECTEIICH.
Hotapuyc ynocroBepsieT NMOMJIMHHOCTh IOANMCH 3aBEIIATENsl W CBHUIAETENEH, a
TaKXe€ MX NPUCYTCTBUE NPH MOINUCAHUM, YTO TapaHTUPYET IOPUIUYECKYIO CUITY
JIOKyMEHTA.

3aBeniaHue, NpUPaBHEHHOE K HOTapUalibHO 3aBepeHHOMYy. JlaHHas ¢dopma
IPUMEHSETCSA, €CIU 3aBellaTellb HAXOOUTCS B YCIOBHUSAX, HE IO3BOJISIOIIMX
oOpaTuThCcsi K HOoTapuycy. Hampumep, eciu oH HaxoAguTcsi B OOJBHULE WIH B
TPYJHOAOCTYTHOM MECTHOCTH. B TakoM ciyyae 3aBelllaHHE COCTaBISIETCS B
NUCbMEHHOM (opMe, TOJIMUCHIBAETCA 3aBelllaTelieM B MPUCYTCTBUU JIBYX
CBUJETENEH, KOTOpPbIE HE SBISIIOTCA HAcIEAHUKAMU. 3aBEIIAHUE JOJIKHO OBITh
3aBEPEHO B HOTAPUAJIBHOM KOHTOpPE B TEYEHUE Mecsila C MOMEHTa €ro
COCTABJICHHSI.

3aBelllaHue, COCTAaBJICHHOE B UPE3BbIUaHBIX 00CTOSATENbCTBAX. JTa opMma
UCIIOJB3YETCSI B DJKCTPEHHBIX CUTyalMsX, KOI/Aa 3aBeUlaTelb HAXOOUTCA B
OMAaCHOCTU JUISl >KM3HHU. 3aBELIaHHE JOJDKHO OBbITh COCTaBJIE€HO B MHUCbMEHHOM
dbopMe W MOANHUCAHO 3aBelIaTeNIeM, IOCJE YEero 3aBellaHUuE JOJDKHO ObITh
HEMEJUICHHO  3aBEPEHO  JBYMS  CBHUJETEISIMH, KOTOpPbIE HE  SIBISIOTCA
HACJIETHUKAMU.

3akpbiToe 3aBeniaHue. B 3ToM cnyudae 3aBemiarenh MUILET 3aBELIAHUE
CaMOCTOATENBHO, KIAAET €ro B 3aKPbIThI KOHBEPT, 3a€UaThIBAET U MOJIUCHIBACT
Ha KOHBepTe. B mpucyTCTBMM HOTapuyca M JABYX CBHUJETENIed 3aBeliaresb
3asIBJISIET, YTO KOHBEPT COJEPKUT 3aBellaHWe, M mojanuchkiBaeT ero. Hotapuyc
YAOCTOBEPSIET MOMJMHHOCTH TIOJIKCH 3aBellaTesis Ha KOHBEpPTE M XPaHUT
3aBEIIAHKE 10 MOMEHTA OTKPBITHS HACIIEICTBA.

Ecnu 3aBemarens HE B COCTOSSHUM MOANMCATh 3aBEIIAHUE CAMOCTOSATEIBHO
(u3-3a 0OJIE3HU, WHBAJUAHOCTH WJIM HETPAMOTHOCTH), TO 3@ HEr0 3TO MOXKET
CZeJIaTh APYroi 4eJIoBEK B MPUCYTCTBUU HOTapuyca. Pa3zpemiaercst HCOab30BaHKE
BCIIOMOTATENbHBIX ~TEXHUYECKUX CPEACTB MPH COCTABICHUU  3aBELIAHUSA
(Hampumep, KOMIBIOTEPA UITH TUKTO(HOHA).
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Kpome Toro, cymecTtByeT psi 0COOEHHOCTEH, KOTOPhIE HYKHO YYHTHIBATH
IIPU COCTABJICHUU U peasin3alliy 3aBEIaHus.

1. CBoOosa 3aBemaHus: 3aBellaTelib UMEET MPaBO PACHOPSKATHCS CBOUM
UMYIIIECTBOM IO CBOEMY YCMOTPEHHIO, YUUTHIBAasl OTPAHUYCHUS, YCTAHOBJICHHbBIE
3aKOHOM, OH MOXET BbIOpaTh JIFOOOTO HACIETHUKA, BKIIOYasi POJCTBEHHUKOB, HE
POJICTBEHHUKOB, IOPUAMYECKHUX JIMII, OJAarOTBOPUTENIbHBIE OPraHU3alliU, a TaKXKe
rocyAapcTBO, KpOME TOTO, OH MOXET MpPEeAyCMOTPETh VYCIOBHS MOIYYEHUS
HACJIEICTBA, HAMpUMeEp, 3aBepIIeHUE OOyYCHHsI, TOCTIKCHHE OIPEACICHHOTO
BO3pACTa, BBIIIOJIHEHUE ONPEIECICHHBIX JCUCTBUMN.

2. OrpaHuueHuss CBOOOIBI 3aBENIaHUS: B HEKOTOPBIX CIOydasx 3aKoH
YCTaHABJIMBACT «3aKOHHBIX HACIEAHUKOBY» (HApUMeEp, CYNpyra, AETei), KOTOPhIC
MMEIOT MPABO HA OMPEICIICHHYIO JOJII0 HACJIEACTBA, TaKE €CIIM OHU HE YKa3aHbl B
3aBelniaHuy. HacnmeqHuku, JUIIEHHbIC HACJEACTBAa WM HEAOBOJIBHBIE Pa3MEpPOM
CBOCH J0JIU, MOTYT OCHOPUTH 3aBElIaHUE B CyJ€, €CIU CUHUTAIOT, YTO OHO
COCTABJICHO C HapyIICHUEM 3aKOHA, I0J] BJIUSHUEM WU TPU OTCYTCTBUU
JIEeCIOCOOHOCTH 3aBEIaTEsl.

3. ®opmanbHbie TpeOOBaHUS K 3aBEUIAHUIO: 3aBEIIAHWE JIOJDKHO OBIThH
oQopMJIECHO B MHUCBMEHHOW (opMe, MOAMKMCAHO 3aBEHIaTeIeM M YJIOCTOBEPEHO
HOTapuycoM (B cllydae HOTapuaJbHOro 3aBemanus). llpu cocraBieHun
HOTApUAJILHOTO 3aBeIaHusl HEOOXOAMMO MPUCYTCTBUE JIBYX CBUICTENEH, KOTOPHIE
JTOJKHBI TTOJIITUCATh 3aBEIIIaHUE.

HacnepgoBanne mno 3aBemIaHUI0O B POCCUKWCKOM 3aKOHOJATENBCTBE, Kak
MIPaBOBOW WHCTUTYT, OCOOCHHOCTH KOTOPOTO MBI OOO3HAYIIIA BBINIC, UMEET Ha
HAI B3I HEJTBIN PsJT IPABOBBIX POOJIEM, TPEOYIOIINX PEIICHHUS:

1. ®opmainbHbie TpeOOBaHUA K 3aBEIAHUIO:

— HecoOoaeHue GOpMbI 3aBEIIAaHMS: YacTO 3aBellaHUs O(QOPMIISIOTCS C
HapylieHueM TpeOOBaHWW 3aKOHA (Hampumep, HEe MOAMMCHIBAIOTCS HAJUICKAIUM
o0pa3oM, He UMEIOT HEOOXOUMBIX CBUETeNel). B pe3ynbrare 3aBenanue MoKeT
OBITH TPU3HAHO HEACHUCTBUTEIHHBIM;

— HECOOTBETCTBHME 3aBEIIaHMs 3aKOHOJATEIIbHBIM HOpMaM: 3aBellaHue
MOKET COJepKaTh MyHKTHI, MPOTHUBOpEUAIle 3aKoHy. B 3TOM ciydae 3aBeianue
MOKET OBbITh MPU3HAHO HEJIEWCTBUTEIBHBIM YACTUYHO WJIH MOJTHOCTHIO;

— CJIO)KHOCTH C TIOJATBEPKICHHUEM JEeClOCOOHOCTH 3aBeliaTesis: €clid y
3aBeniaTess ObUTH MPOOJIEMBI C TICUXUYECKUM 3JJ0POBHEM HAa MOMEHT COCTaBJICHUS
3aBelaHusl, €ro AeeCOCOOHOCTh MOXKET ObITh OCIiopeHa [2, c. 104].

2. Cnopsl MEXAy HACIEIHUKAMMU:

— OCIMapUBaHUE 3aBEIIaHUs: HACIEIHUKH MOTYT OCIIOpPUThH 3aBelllaHuEe B
CyJZie, €CJIM OHM CUUTAIOT, YTO OHO OBLIO COCTABJICHO C HApYUIEHUEM 3aKOHA WJIU
TI0JT BIIMSTHEM BHEITHUX (DAKTOPOB;

— HEpaBHOMEPHOE pachpe/ielieHue UMYIIIECTBA: HACICTHUKH MOTYT CIIOPUTh
O pa3Mepe CBOUX J0JIel B HACIeAyeMOM HUMYIIIECTBE;

— 3aKOH YCTAHABJIMBACT OMPEACIICHHbIE HCKIIOUEHUS JIS HACJICIHHUKOB,
KOTOPbIE MOTYT OBITh IPU3HAHBI HEIOCTOWHBIMHU.

3. OmpeneneHne HacAEACTBEHHOIO MMYIIECTBA: B 3aBEIIAHUH MOXKET ObITh
HE YKa3aHO BCE MMYIIECTBO 3aBemaress. B 3ToM ciiyyae HacineqHUKaM MPUAETCS
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OCYILECTBIISITh JOMOJHUTENbHBIE NCUCTBUS JJIsI YCTAHOBJICHUSI HACJIEICTBEHHOIO
MMYLIECTBA.

4. OdopmieHue HaclleICTBA: HACIEAHUKN JOJDKHBI BCTYIUTh B HACIEICTBO
B TEUEHHE IIECTH MECSLEB C MOMEHTa OTKpPBITHS HacieAcTBa. Eciu OHHM He
C/IEJIal0OT 3TOr0 B YCTAHOBJICHHBIM CpPOK, UX IpaBa MOTYT OBITb OrpaHHuYeHbl. B
CBS3W C H3JI0KCHHBIM, MPEIaracM YBEIHYUTh YKA3aHHBIA CPOK, MOCKOJIBKY
CUMTAEM €r0 HEONPABAAHHO MaJbIM — 110 | roza.

3akoHOAATEIBHOE PETYJIMPOBAHME HACIEIOBAHUS IO 3aBELIAHUIO B
Poccuiickoit deneparnyi HampaBiIeHO HAa OOECIeYeHUE CBOOOJBI 3aBEIIaHHS U
3alUTY NpaB HACIEIHUKOB. ['paxkaaHckuil kojiekc PO ycTtaHaBiuBaeT nmoapoOHbIe
MpaBUjIa U MEXAHU3MBbI, MO3BOJISIONINE TPAXKIAHAM BBIPA3UTH CBOKO MOCIEIHIOO
BOJIO M o0ecrneunTth ee€ wucnoidHeHue. OJHAKO JWHAMHUKA OOIIECTBEHHBIX
OTHOLIEHWM M TEXHOJIOTUYECKHM TMPOTPECC CTaBAT HOBBIE 3aJaud IEpex
3akoHojaresnem. [IpobiemMbl HacineAoBaHUS MO 3aBEIIAHUI0O B COBPEMEHHOM
Poccun TpeOyroT cBOEBpeMEHHOro pemieHus. llepecMoTp 3akoHOAATENbCTBA U
co3fganue Oonee A(P(PEKTUBHBIX MEXAaHU3MOB HEOOXOJUMO i OOecreyeHUs
CIIPaBEJIMBOCTH M 3aLUTHI IPAB IPAXK/IAH.
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